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SERIAL NUMBER 86143076

LAW OFFICE
ASSIGNED

LAW OFFICE 118

MARK SECTION (no change)

ARGUMENT(S)

The Examiner has maintained the rejection of the applied for mark ASPIRE for use with pillows filed
by Bedgear ("Applicant") is allegedly confusingly similar with the following registration: Registration
No. 2,783,646 for ASPIRE for use with furniture owned by Kimball International ("Registrant"). As
previously stated, Registrant uses the ASPIRE mark only on office modular furniture. (see Appendix
A). There is no indication on Kimballs' website or on the internet that Registrant has used or has any
intention to use the ASPIRE mark with anything other than office modular furniture. Furthermore, if
Registrant had intended to use such mark on other goods, Registrant would have included these goods in
their initial application and/or filed for use of these goods at a later date. To support this allegation,
Applicant directs the Examiner to the registrations cited by the Examiner in that those registrants did in
fact have an intent to use the mark with both furniture and bedding and included all types of goods in
the initial listing of goods. Registrant of the ASPIRE mark did not do this. Furthermore, it appears
extremely unlikely that Registrant would offer any type of bedding or pillows under the ASPIRE mark
as they have been continuously using their mark for over 14 years on just office modular furniture. In
addition, Registrant offers their office furniture only at certain dealerships. (see Appendix B). These
dealerships focus on office furniture not bedding. Moreover, these are office furniture stores and not
residential. Applicant submits that the goods in question are completely unrelated, pillows compared to
office furniture. In addition, Applicant offers their pillows in specialty home goods stores, such as, for
example, Sleepy's (see Appendix C). The stores that sell Applicant's products are predominantly
bedding stores or home goods stores. As such, a purchaser of pillows would not be looking in the same
area of advertising and distribution channels as that for office modular furniture. Many courts weigh this
evidence separately to determine if consumers or distributors may be exposed to potential confusion,
here there would be none since they would not cross the same places in commerce. Especially when the
goods are considered in the context of how the parties' marks are actually used in the marketplace, it can
be determined that the goods are indeed not sufficiently related to create a likelihood of confusion.
Applicant therefore requests that the Examiner withdraw the rejection.
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SIGNATURE SECTION

RESPONSE SIGNATURE /Leo G. Lenna/

SIGNATORY'S NAME Leo G. Lenna

SIGNATORY'S
POSITION Attorney of Record, NYS Bar Member

SIGNATORY'S PHONE
NUMBER 631-656-9818

DATE SIGNED 03/10/2015

AUTHORIZED
SIGNATORY YES

CONCURRENT APPEAL
NOTICE FILED NO
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To the Commissioner for Trademarks:

Application serial no. 86143076 has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

The Examiner has maintained the rejection of the applied for mark ASPIRE for use with pillows filed by
Bedgear ("Applicant") is allegedly confusingly similar with the following registration: Registration No.
2,783,646 for ASPIRE for use with furniture owned by Kimball International ("Registrant"). As
previously stated, Registrant uses the ASPIRE mark only on office modular furniture. (see Appendix A).
There is no indication on Kimballs' website or on the internet that Registrant has used or has any intention
to use the ASPIRE mark with anything other than office modular furniture. Furthermore, if Registrant had
intended to use such mark on other goods, Registrant would have included these goods in their initial
application and/or filed for use of these goods at a later date. To support this allegation, Applicant directs
the Examiner to the registrations cited by the Examiner in that those registrants did in fact have an intent
to use the mark with both furniture and bedding and included all types of goods in the initial listing of
goods. Registrant of the ASPIRE mark did not do this. Furthermore, it appears extremely unlikely that
Registrant would offer any type of bedding or pillows under the ASPIRE mark as they have been
continuously using their mark for over 14 years on just office modular furniture. In addition, Registrant
offers their office furniture only at certain dealerships. (see Appendix B). These dealerships focus on
office furniture not bedding. Moreover, these are office furniture stores and not residential. Applicant
submits that the goods in question are completely unrelated, pillows compared to office furniture. In
addition, Applicant offers their pillows in specialty home goods stores, such as, for example, Sleepy's (see
Appendix C). The stores that sell Applicant's products are predominantly bedding stores or home goods
stores. As such, a purchaser of pillows would not be looking in the same area of advertising and
distribution channels as that for office modular furniture. Many courts weigh this evidence separately to
determine if consumers or distributors may be exposed to potential confusion, here there would be none
since they would not cross the same places in commerce. Especially when the goods are considered in the
context of how the parties' marks are actually used in the marketplace, it can be determined that the goods
are indeed not sufficiently related to create a likelihood of confusion. Applicant therefore requests that the
Examiner withdraw the rejection.

EVIDENCE

Original PDF file:
evi_47236186-20150310140013442959_._Attachments2.pdf
Converted PDF file(s)  ( 9 pages)
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Request for Reconsideration Signature
Signature: /Leo G. Lenna/     Date: 03/10/2015
Signatory's Name: Leo G. Lenna
Signatory's Position: Attorney of Record, NYS Bar Member

Signatory's Phone Number: 631-656-9818

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power
of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.

The applicant is not filing a Notice of Appeal in conjunction with this Request for Reconsideration.
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